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CHECKING ACCOUNTS 

Sorry to Say, but Overdraft Fees 

are Not “Interest”* [5th CIR] 

A customer, who had a checking account with the bank, overdrew 
his account, resulting in the bank covering for the overdraft. The 
bank imposed an initial overdraft fee of $32.50 and gave the 
customer five business days to repay. Should a customer elect not 
to repay after the five business days expired, the bank had an 
additional extended overdraft fee structure that charged $6.50 
every business day. This fee began after the initial five-day period, 
until the customer completely repaid the overdraft. The customer 
failed to repay the initial overdraft fees, going an additional seven 
days past the five-business-day grace period. This resulted in 
extended overdraft fees of $45.50 (for a total overdraft amount of 
$78.00). The customer brought a punitive class-action suit against 
the bank alleging that the bank’s decision to cover the overdraft 
should be construed to be a loan, and the extended overdraft fees 
it charged should thereby be classified as interest. The suit claimed 
that the extended overdraft fees exceed the maximum interest the 
bank can charge its customers under the National Bank Act of 
1864 (NBA) § 85 (which in this case had a maximum interest of 
6% annually). The district court disagreed with the customer’s 
claim and refused to classify the bank’s extended overdraft fees 
as interest and then dismissed the suit for failure to state a claim. 
The customer then appealed the decision.

In JOHNSON v. BOKF NATIONAL ASSOCIATION, 15 
F.4th 356 (5th   Cir. 2021), the Fifth Circuit Court of Appeals 
upheld the Northern District of Texas court’s ruling, affirming 
that the bank’s extended overdraft fees amounted to non-interest 
payments and were not subject to NBA § 85. The court relied 
upon definitions in 12 C.F.R. § 7.4001(a), issued by the Office of 
the Comptroller of the Currency (OCC).  12 C.F.R. § 7.4001(a), 
defines “interest” as “any payment compensating a creditor or 
prospective creditor for an extension of credit, making available 
of a line of credit, or any default or breach by a borrower of a 

condition upon which credit was extended.” In 200l, the OCC 
further clarified its definition of “interest,” stating that overdraft 
and returned check fees imposed by a bank on its customers were 
not interest within the meaning of § 7.400l(a), but instead charges 
for “deposit account services.” Therefore, extended overdraft fees 
are not classified as interest according to the OCC. For these 
reasons, the Fifth Circuit Court of Appeals upheld the motion to 
dismiss for failure to state a claim as customers claim under NBA 
§ 85. By Riley Caraway rcaraway@ttu.edu

SECURITY INTERESTS 

11th Circuit Certifies Issue of 

Abbreviation on Financing Statement 

to Florida High Court [11th Cir] 

Debtor, 1944 Beach Boulevard, LLC, moved for summary 
judgment in its Chapter 11 bankruptcy case to avoid the 
blanket lien on all of its assets asserted by Live Oak Banking 
Company (“Live Oak”). The debtor argued that Live Oak had 
failed to perfect its security interest according to state law. The 
bankruptcy court found that Live Oak had in fact perfected 
its security interest, even though the financing statement 
did not list Debtor’s correct name. The financing statements 
list “1944 Beach Blvd., LLC” as the debtor instead of”1944 
Beach Boulevard, LLC.” In Florida, Florida’s UCC-Fla. Stat.§ 
679.5061(2)--makes a financing statement that lacks a debtor’s 
correct name ineffective to perfect a creditor’s security interest. 
However, the statute also has a safe harbor provision under 
subsection (3) which the bankruptcy court found to be met 
because the financing statement could be found by clicking the 
“previous” tab once in the search registry.  The district court 
affirmed the bankruptcy court without discussing the issues in 
the case. The sole issue on Debtor’s appeal is based on Florida’s 
statutory law for perfection of security interests.

In IN RE NRP LEASE HOLDINGS, LLC, No. 21-11742, 
2021 WL 5865378, 2021 U.S. App. LEXIS 36637 (l lth Cir. 

*Denotes Fifth Circuit or Texas Case
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Dec. 10, 2021)), the court certified the issue to Florida’s 
highest state court because there is a split in lower Florida 
courts in applying the statute. Florida courts established a 
clear rule based on the statute in issue: “a financing statement 
with the debtor’s incorrect legal name is effective only if a 
search of the Registry using the debtor’s correct name and 
the Registry’s standard search logic produces that financing 
statement.” Thus, the burden is removed from searchers to 
conduct multiple searches. However, the circuit court notes 
two cases with similar facts in which Florida courts disagree 
as to what a “search” means for purposes of the safe harbor 
provision. The court finds that the existing state case law 
presents two competing interpretations of what “search” 
means. For this reason, the 11th circuit certified the issue to 
the Florida Supreme Court. By Samantha Espino samantha.
espino@ttu.edu.

*Sending Notice to Employee’s 

Former Address Can Be Reasonable 

Notice [BANKR SD TX] 
An employee of a company sustained injuries on the job. The 
company and its affiliates employed over 10,000 people and 
maintained a database in which it could update its employee’s 
information, including the employees’ addresses, in accordance 
with company policy. An employee suffered an injury, and 
the company’s human resources advisor gave the employee a 
statement of injury form to complete, on which the employee 
used his current address. He failed however, to update the 
company address database, which still had his old address. 
Shortly after that, the company filed a voluntary petition for 
a Chapter 11 relief. The bankruptcy court set a deadline for 
filing claims against the company. As is common practice, 
the company was required to mail a bar date notice to all its 
known creditors to their last known addresses. The company 
sent that notice to the employee’s old address, which was in 
the database, via first class mail. As a result, the employee 
did not receive the notice until the bar date had passed, and 
his lawyers did not take any action for nine months. The 
employee then filed a lawsuit against the company, claiming 
that the company had not satisfied the requirements of due 
process by sending the notice to an incorrect address, and that 
the employee’s failure to change his address in the company 
database constituted “excusable neglect.” The bankruptcy 
court ruled against the employee, and he appealed to the 
Southern District of Texas.

In THORNTON v. SEADRILL LTD., 626 B.R. 422 
(Bankr. S.D. Tex. 2021), the court analyzed the employee’s 

arguments and affirmed the bankruptcy court’s order. The 
employee argued that the court should find that he was 
denied due process, and it should grant him leave to file his 
late claim. Further, the employee contended the bankruptcy 
court improperly burdened him with ensuring the company 
mailed the notice to the correct address. Next, the employee 
contended the company knew or should have known his 
valid mailing address was not his former address because the 
company agent possessed this information when he submitted 
the statement of injury form. Lastly, the employee argued that 
the notice he eventually received did not satisfy due process 
because he was unaware of the company’s bankruptcy case 
before the bar date. The court rejected the employee’s first 
argument, holding, first, that the employee had an obligation 
to take the necessary steps to update his address in the 
personnel database if he wanted the company to send him 
company mailings, including the bar date notice. Further, 
the court stated that a correctly mailed notice to a claimant’s 
last known address suggests that proper notice was given. The 
court also noted that mailing notice by first-class U.S. mail to 
the last known address was reasonably calculated to inform 
the employee of the bar date. For these reasons, the court held 
that the bankruptcy court did not err. Furthermore, the court 
also upheld the bankruptcy court’s decision in terms of the 
second argument. A company with thousands of employees 
should not have to look at numerous other documents to 
send a notice when it can rely on its central repository of 
employee information. The court stated there was no rule 
that the employee could depend on that would relieve him of 
his duty to update his address in accordance with company 
policy. Thus, the employee’s due process rights had not been 
violated because the company did not update his address in 
the company’s personnel database. For the final argument, 
the court reasoned that the employee failed to notify the 
company or the bankruptcy court for nine months after 
learning about the bankruptcy that he intended to file a claim 
and had received notice after the bar date. The court noted 
that the issues with this case might have been averted if the 
employee had raised these issues at the confirmation hearing, 
which was held after he received notice of the case. Because 
neither the employee nor his counsel brought the claims to the 
attention of the bankruptcy court until almost one year after 
the employee received the late notice and, instead, filed his 
lawsuit against company in federal court nine months after 
the court did not believe that he had been deprived of due 
process. Therefore, the court upheld the Bankruptcy Court’s 
decision. By Samuel Ghirmay samuel.ghirmay@ttu.edu.

*Denotes Fifth Circuit or Texas Case
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Bankruptcy Court is Appropriate 

Venue to Determine Validity  and 

Amount of Secured Claims [BKR D OR]

The debtor owned and operated a heating and cooling company 
when he filed for relief under subchapter V of Chapter 11 of the 
Bankruptcy Code. The debtor listed the creditor in question 
as a secured creditor and indicated the creditors’ collateral was 
all business equipment, accounts, and receivables. The creditor 
filed a proof of claim, alleging it was secured by “all real and 
personal property of the debtor.” The debtor objected to the 
claim and set a deadline for a response. When the creditor 
failed to respond, the court entered an order upholding the 
objection and allowed most of the claim as a nonpriority 
unsecured claim. Subsequently, the court confirmed a plan 
that also treated the debtor as being undersecured. After plan 
confirmation, the debtor commenced an adversary proceeding 
by filing a complaint to determine the extent and validity of 
the liens asserted by the creditor. The creditor then filed a 
motion to dismiss the action, or, in the alternative, to transfer 
the adversary proceeding. The creditor also filed a notice 
indicating that that it did not consent to the court’s entry of 
final orders or judgment in this matter.

In MALONE v. IOU CENTRAL, INC. (IN RE MALONE), 
Case No. 20- 62104-tmr11, Adv. Pro. No.  21-6002-tmr, 2021 
WL 451612, 2021 Bankr. LEXIS 2730 (Bankr. D. Or. 2021), 
the court denied the creditor’s motion to dismiss or transfer 
the adversary proceeding. Congress granted bankruptcy courts 
the power to hear certain matters arising in, arising under, or 
related to Title 11 cases.  The court reasoned that because the 
creditor had filed a proof of claim, the creditor had submitted 
to the jurisdiction of the bankruptcy court. In his complaint, 
the debtor sought to assert the powers of a trustee under § 
544(a) to avoid any interest the creditor has in property. He 
also seeks to preserve any avoided transfer for the benefit of the 
estate under § 551. The complaint lays out these bankruptcy 
claims along with the facts supporting the claims in a short 
and plain statement. The claims, therefore, arise under the 
Bankruptcy Code. Accordingly, the Bankruptcy Court was the 
appropriate forum in which to determine the debtor’s rights to 
the property and the status of the claimed security interest. The 
court concluded that the bankruptcy court has jurisdiction 
over the creditor and the claims asserted in the complaint. By 
Dylan Johnson dylan.w.johnson@ttu.edu.

FRAUDULENT TRANSFERS

Creditor’s Bad Faith Fails to 

Render Pre Existing Lien Invalid as 

Fraudulent Transfer [6TH CIR]

The debtor finance company entered into a revolving loan 
agreement with the creditor in 2002 (“the 2002 agreement”) 
and created and perfected a security interest in all of the 
debtor’s personal property. Unknown to the creditor at 
that time, the debtor became involved in a Ponzi scheme in 
which its owners used the revolving credit money as a front. 
Despite discovering the scheme in 2003, the creditor decided 
both to renew and extend the loan agreement in 2004 (“the 
2004 agreement”). With knowledge of the debtor’s criminal 
activity, the creditor waived contractual provisions in the 2004 
agreement that would require audits of the debtor’s financial 
condition. Later, the debtor’s Ponzi scheme came to light 
and forced it into involuntary bankruptcy. Subsequently, the 
bankruptcy trustee of the debtor sought to avoid payments 
to the creditor as fraudulent transfers under Ohio’s Uniform 
Fraudulent Transfer Act (OUFTA), arguing that the creditor 
acted in bad faith by entering into a second loan after learning 
of the Ponzi scheme, and that therefore the lien was not valid 
under the OUFTA. Thus, the trustee argued, the court should 
avoid the “new” obligations created by the 2004 agreement.

In BASH v. TEXTRON FIN. CORP. (IN RE FAIR FIN. 
CORP.) 13 F.4th 547 (6th Cir. 2021), the court considered 
whether a party’s subsequent actions, arguably made in bad 
faith, undermine its previously perfected security interest so 
that any payments made in connection with that security 
interest constitute fraudulent transfers under Ohio law. To 
resolve the issue, the court first considered several statutory 
definitions. OUFTA renders transfers of assets as fraudulent if 
they are made “[w]ith actual intent to hinder, delay, or defraud 
any creditor of the debtor.” Fraudulent transfers are avoidable 
by a trustee. However, the word “asset” under the statute does 
not include property encumbered by a valid lien. Because of 
the definition of “asset,” a voidable transfer under the statute 
excludes transfers of assets encumbered by a valid lien. For 
purposes of OUFTA, a “valid lien” is a lien that is “effective 
against the holder of a judicial lien subsequently obtained.” 
This definition measures validity in reference to a dispute of 
two security interests, here the creditor’s interest in the 2002 
agreement and a-hypothetical-subsequently obtained judicial 
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lien. Under the UCC, a perfected security interest prevails over 
any conflicting and unperfected security interest or judicial 
lien. Here, the creditor held a perfected 2002 security interest. 
Applying a hypothetical “judicial lien subsequently obtained” 
to the analysis, the 2002 security interest would prevail 
in a priority dispute. However, the trustee argued that the 
obligation of good faith under the UCC called for reordering 
these priorities. Although the court agreed that lack of good 
faith can impact the enforceability of a senior security interest, 
such reordering requires bad faith within a relationship of 
at least two competing creditors. Because the OUFTA test 
requires ranking the priority interest of a security interest 
against a hypothetical subsequent judicial lien, no competing-
creditor relationship existed to allow for subordination to exist 
under the UCC. Therefore, the court held that a perfected 
interest under OUFTA is, by definition. a “valid lien,” and 
thus the creditor’s security interest constituted a valid lien 
that was unavoidable as a fraudulent transfer. By Brooke Allen 
brooke.n.allen@ttu.edu.

BANKRUPTCY DISCHARGE

Dischargeability is All in 

the Details [ND OK]

Creditor loaned money after the debtor represented he would 
use the money to purchase business equipment that would 
be collateral for the loan. After the loan closed, the debtor 
actually did not buy all of the collateral that he indicated 
he would buy. Moreover, he sold some of the collateral to a 
third party without permission, in violation of the terms of 
the loan. Debtor then filed for Chapter 7 bankruptcy, seeking 
to discharge the debt. Before the debtor’s bankruptcy filing, 
the creditor had sued in state court for breach of contract and 
fraud. The creditor filed an adversary proceeding, seeking 
a declaration the debt was non-dischargeable. The creditor 
sought to dismiss the complaint under F.R.Civ.P. 12(b)(6).

In FIRST PRIORITY BANK v. WOODS (IN RE WOODS), 
Case. No. 21- 10075-R; Adv. Pro. No. 21-1008-R, 2021 WL 
4237309, 2021 Bankr. LEXIS 2542 (Bankr. N.D. Okla. Sept. 
16, 2021), the court held that the creditor had at least two 
plausible claims, but due to procedural issues must amend 
its complaint. The court first allegation was a “statement 
respecting [his] financial condition” and that, because it was 
not based only on verbal representations, it did not have to be 
dismissed. The court noted that the bank did not solely rely 
on statements, but also relied on invoices specifically showing 
that the loans would be used for the purchase of assets to be 
held as collateral securing the loan. Furthermore, the court 

concluded that the only way debtor could have sold its assets 
was with approval from the creditor, which it had not received. 
Thus, the alleged collateral sale also constituted possible 
grounds to make the loan nondischargeable. Accordingly, the 
debtor’s motion to dismiss the complaint was denied, although 
the Bank was ordered to amend its complaint to include 
all the material allegations in the complaint rather than m 
attachments to the complaint. By Victor Perez victor.perez@
ttu.edu - Edited by Colton Sniegowski Colton.sniegowski@
ttu.edu.

GARNISHMENTG

Bank Defeats Garnishment Because 

Bank Has Priority [D PA]

Samuel, Grossi & Sons, the debtor, was obligated to pay into 
the Iron Workers National Pension Plan, the plaintiff, for a 
two-year period (2017-2019) in accordance with a collective 
bargaining agreement. Creditor sued the debtor in 2020 for 
failure to pay. The court ruled for the creditor. The creditor 
then made a motion in another court for turnover of the 
debtor’s funds held by M&T Bank. Both the debtor and the 
bank opposed this motion, with the bank asserting it had a 
right of set-off.

In IRON WORKERS NAT’L PENSION PLAN v. 
SAMUEL GROSSI & SONS, INC., MC 20-112, 2021 WL 
4262327, 2021 U.S. Dist. LEXIS 178944 (E.D. Pa. Sept. 20, 
2021), the court reasoned that plaintiff’s garnishment request 
should be denied and the court then chose to close the matter. 
Debtor argued the creditor had no valid right of setoff because 
two requirements for setoff (“funds must be deposited in a 
general, as opposed to a special purpose, account” and “the 
debt owed to the bank by the depositor must be matured”) 
had not been met. The defendant debtor contended that it had 
priority in the funds over their creditors. In turn, the bank 
contended that plaintiff offered had not proven to the court 
that defendant debtor had used a special purpose account 
with the bank. The creditor subsequently argued that the 
court should still grant its turnover request because of alleged 
fraud in connection with the debtor’s documents. The priority 
issues raised by debtor lead the court to deny the motion for 
turnover. Here, the court noted, the bank had a perfected 
security interest in the accounts that had priority over the 
judgment because financing statements had been filed before 
the judgment was entered. In any event, the court indicated it 
would have found that the bank had a valid right of setoff. By 
Alexander Chamales achamale@ttu.edu.
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CHAPTER 11

Mortgage Secured by Income 

Producing Property and Principal 

Residence Cannot be Modified 

Under 11 U.S.C. § 1123(b)(5) [D GA]

The debtor inherited property consisting of a house and 
farmland on which the house was located. The debtors 
leased the farmland while retaining the use of the home 
as their residence. The debtor mortgaged the property as a 
means of debt consolidation and was later contacted by an 
agent for the mortgagee. The agent informed the debtor 
that she would be “eligible for the Housing Action Resource 
Test (“HART”) federal refinancing program enacted as part 
of the 2008 economic recovery package.” The debtor was 
informed that to qualify for the HART program, she would 
need to be in default for a set amount of time. As a result, 
the appellant ceased mortgage payments in hopes of receiving 
a lower interest rate. Accordingly, the debtor defaulted on 
her mortgage, the mortgage was accelerated, and she failed 
to secure loan modification. The debtor was forced to file 
a Chapter 11 bankruptcy petition. The mortgage holder 
filed a proof of claim for unpaid principal and interest. The 
debtor offered a plan proposing to modify the mortgage, but 
the United States Bankruptcy Court held that 11 U.S.C. § 
1123(b)(5) prohibits such modification.

In LEE v. U.S. NAT’L BANK ASS’N AS TR. FOR RMAC 
TR., 7:20-CV-222 (HL), 2021 WL 4523499, 2021 U.S. Dist. 
LEXIS 190552 (M.D. Ga. Oct.  4, 2021) (appeal filed), the 
district court affirmed the bankruptcy court-holding that 
modification of   the   mortgage   was   prohibited    by   § 
1123(b)(5). For a Chapter 11 plan to be confirmed, it needs 
to satisfy the requirements of the Bankruptcy Code. “Under 
§ 1123(b)(5), any loan secured by real property used by the 
debtor as a principal residence is excluded from modification.” 
The mortgage holder claimed the property was real property 
and a residence, while the appellant argued it was income 
producing property. To solve the issue of whether § 1123(b)(5) 
applies to property that is both the debtor’s principal residence 
and income producing property, the court analyzed several 
approaches in applying § 1123(b)(5): the traditional statutory 
interpretation approach, the terms of the mortgage approach, 
and the case-by-case approach. Using the traditional statutory 
interpretation approach, the court determined that, under 
the unambiguous language of the statute, a property is either 
a residence or not, and other uses do not alter it. Here, the 
court determined that the property is the debtor’s principal 
residence, and thus its location on farmland does not change 
the designation of the property. Next, the court looked to the 
terms of the mortgage to determine whether the mortgage 

documents granted the mortgage holder an interest in the 
income generating property-a mortgage that is secured by 
real property that is not the debtor’s principal residence is not 
covered by § 1123(b)(5). The debtor’s argument that § 1123(b)
(5) does not cover the mortgage fails under this approach 
because the lender did not know the property included income 
generating property in addition to the personal residence. 
Lastly, the court used a case-by-case analysis to determine 
whether the mortgage could be modified. The court used this 
approach by looking at the intent of the parties, as well as 
other factors. In this case, the court found that the debtor’s 
argument failed because there had been no indication of the 
debtor’s intent to use the property for commercial purposes. In 
short, the court determined that, under all three approaches, 
the debtor is barred from modification under 11 U.S.C. § 
1123(b)(5). By Avery Bertagna abertagn@ttu.edu.

Debtor Utilizes Chapter 11 to Shop 

for Better Price [BANKR ED ILL]

The debtor, a formerly well-known electronics brand of 
consumer audio equipment, re-branded itself as a valuable 
trademark which found itself acquired by investors. After 
an unsuccessful relaunch of the brand, the debtor defaulted 
on its debt to the secured lenders. In an attempt to work out 
the default, the parties executed an agreed order appointing 
a receiver, to be held by the senior lenders in the event of a 
default. Over the course of the attempt to sell the receiver to 
the best seller, both parties entered into separate agreements. 
The secured creditors sold their claims to an interested by, and 
during the same period the debtor entered into a purchase 
agreement with the competitor. At a status conference, the 
receiver reported two potential sales. Subsequently, the receiver 
accepted the offer found by the senior secured creditors. A 
few days after the sale, the debtor filed an emergency motion 
requesting the court set aside and vacate the receiver. The 
Texas court denied the motion and set a later date, the 
purchaser and receiver filed a motion for approval of the sale. 
Before the Texas court could hear the case, the debtor filed for 
Chapter 11 Bankruptcy.

In HORIZON BANK v. HUIZAR, 2021 WL 4767971, 
2021 Ind. App. LEXIS 317 (Ind. Ct. App. October 13, 2021) 
(opinion not yet released for publication), the current court 
reviews the trial court’s ruling as sua sponte. Looking at 
whether the bank breached the peace, the court determined 
that the trial court was correct in ruling that the bank breached 
the peace. The independent contractor utilized by the bank 
went onto the debtor’s property without permission and 
persisted with the repossession despite the objections of the 
debtor. The FDCPA claim applies to debt collectors and their 
inability to use unfair means to collect any debts. The bank 
continues to argue that they are not a debt collector under 
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the FDCPA and points to the debtor’s counsel admitting this 
fact. The court determined that the trial court was not in error 
in allowing the bank to modify its claim so that the debtor’s 
FDCPA claim could be denied. The bank argued that they 
are not liable under the DCSA due to their identity not being 
a debt collector under the FDCPA. The court determined 
that the DCSA claim is independent of the FDCPA claim 
because the bank could be considered a supplier under the 
transaction of providing a vehicle to the debtor. The court 
claimed that the trail court was correct in finding that the 
bank violated the DCSA. The court also affirms the trial 
court’s decision to not provide damages to the debtor under 
the CVRA due to debtor’s failure to adequately state reasons 
for why the damages should be provided. The court affirms 
the trial court’s decision to reduce the debtor’s damages under 
section 625(c)(2) because the debtor did not prove entitlement 
to the deficiency. The court also determined that the debtor 
would not be entitled to damages for emotional distress. The 
court also does not allow recovery for attorney’s fees under 
IUCC or CVRA, but states they are available under DCSA. 
This determination is different from that of the trial court, 
that had initially provided attorney’s fees under the IUCC 
and CVRA. Finally, the court determined that the attorney’s 
fees under DCSA would need to be recalculated. By Avery 
Bertagna abertagn@ttu.edu.

REPOSSESSION

Repossession by Bank’s Agent 

of Debtor’s Vehicle Was a 

Breach of the Peace [IN APP]

Debtor purchased a vehicle that was financed through the 
bank and, after the debtor failed to make payments, the bank 
used an independent contractor to repossess the car. The 
independent contractor first informed the debtor it would 
be repossessing the vehicle and then went onto the debtor’s 
property without permission and continued attempting to 
repossess the vehicle despite pushback from the debtor. The 
debtor at first refused to allow a repossession but eventually 
conceded and provided the keys after the repo company 
threatened to get the police involved. When the debtor 
contacted the bank to attempt to become current on payments 
and cure the default, the bank refused and accelerated the 
loan. The vehicle was then resold, and the bank demanded 
payment from the debtor for its deficiency. The debtor filed 
multiple complaints against the bank, alleging a violation 
of the Deceptive Consumer Sales Act (DCSA), the Indiana 

Uniform Commercial Code (IUCC), the Crime Victims 
Relief Act (CVRA), and the· Fair Debt Collection Practices 
Act (FDCPA). The bank filed a Motion to Correct Error, 
alleging that it was not a debt collector under the FDCPA. 
The bank relied on a statement from the debtor’s attorney to 
support its argument that it was not a debt collector. The trial 
court granted the motion in part, entered judgment for the 
debtor on the other claims, and denied the FDCPA claim. 
The bank appealed and the debtor cross appealed.

In HORIZON BANK v. HUIZAR, 2021 WL 4767971, 
2021 Ind. App. LEXIS 317 (Ind. Ct. App. Oct. 13, 2021) 
(opinion not yet released for publication), the appellate court 
reviewed the trial court’s ruling and affirmed in part and 
reversed and remanded in part. The court determined that 
the trial court had been correct in ruling that the bank had 
breached the peace because of the actions of its independent 
contractor. The court determined that the trial court had not 
erred in allowing the bank to modify its claim so that the 
debtor’s FDCPA claim could be denied. The court determined 
that the DCSA claim was independent of the FDCPA claim 
because the bank could be considered a supplier under the 
transaction of providing a vehicle to the debtor. The court 
claimed that the trail court was correct in finding that 
the bank violated the DCSA and affirmed the trial court’s 
decision to not grant damages to the debtor under the CVRA 
in light of the debtor’s failure to adequately explain why the 
damages should be awarded. The court affirmed the trial 
court’s decision to reduce the debtor’s damages under section 
625(c)(2).The court also determined that the debtor would not 
be entitled to damages for emotional distress and could not 
recover attorney’s fees under IUCC or CVRA, but stated that 
attorney’s fees are available under DCSA. This determination 
is different from that of the trial court, which had initially 
provided attorney’s fees under the IUCC and CVRA. Finally, 
the court determined that the attorney’s fees under DCSA 
would need to be recalculated. By Avery Bertagna abertagn@
ttu.edu - Edited By Colton Sniegowski colton.sniegowski@
ttu.edu.
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PROCEDURE

You Shall Not Pass! The 

Tough Task to Obtain an 

Interlocutory Appeal [SD OH]

A customer maintained personal checking accounts with 
a financial institution (“Bank”), and he sued the bank to 
challenge the Bank’s assessment of overdraft fees. Among other 
arguments, the Bank argued that the customer’s claims were 
preempted by the National Bank Act. After the court denied 
the Bank’s motion, the Bank moved the court to reconsider 
or certify an interlocutory appeal of the court’s ruling that the 
customer’s claim was not preempted by the National Bank 
Act. The Bank also requested a stay of discovery until the 
court decided its request for reconsideration or interlocutory 
appeal.

In WIGGINS v. BANK OF AMERICA, NA., 2021 WL 
4398076, 2021 U.S. Dist. LEXIS   184654, (S.D. Ohio, E. 
Div. September 27, 2021), the court denied both motions 
of the bank. The court first evaluated the bank’s request for 
an interlocutory appeal, stating that a court may reconsider 
interlocutory orders: (1) when there is an “intervening change 
of controlling law”; (2) new evidence is available; or (3) it 
needs to correct a clear error or prevent manifest injustice.” 
Regarding the Bank’s motion to dismiss, the court stated that 
the Bank had failed to offer any new case law and, all things 
considered, reconsideration was inappropriate. The court 
would also not grant an interlocutory appeal. Under 28 U.S.C. 
§ 1292(b), certification of an interlocutory appeal is proper 
when: “(l) the order involves a controlling question of law, (2) 
a substantial ground for difference of opinion exists regarding 
the correctness of the decision, and (3) an immediate appeal 
may materially advance the ultimate termination of litigation.” 
The court noted that all three elements must be met before 
certification is proper. The court held that the Bank failed to 
meet the requirement that a substantial ground for difference 
of opinion exists regarding the correctness of the decision. 
The court explained that Bank essentially just repeated 
arguments it had made in its request for reconsideration that, 
in the Bank’s view, the court had misinterpreted the law and 
the pleadings. The court ultimately decided that there were 
simply no exceptional circumstances that warranted a grant 
of an interlocutory appeal. Victor Perez victor.perez@ttu.edu.

Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the 
association. Although Tracy is pleased to be able to serve 
as a resource for NDBA members in responding to their 
questions, she is providing general information, not legal 
advice. Banks must obtain legal advice from counsel who has 
been retained by the bank to represent the bank’s interests 
in a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 
701.772.8111 or email at tracy@ndba.com. 

Tracy Kennedy
NDBA General Counsel
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